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THE THEORY OF THE INHERITANCE TAX. 

THE inheritance tax occupies a unique position in the 
science of finance. It is to be considered not only as a 
fiscal imposition, but also as a modification of the law of inherit- 
ance and bequest. The theory of the subject is therefore com- 
plex and many-sided. Inheritance and bequest may be restricted 
in two directions — according to relationship and according 
to amount ; the circle of relatives between whom inheritance 
operates may be narrowed, or a limitation may be put upon the 
amount which one person may receive from the estate of 
another. Corresponding to these two methods of limitation 
there are two arguments for the inheritance tax, (i) that which 
looks to the limitation of collateral inheritance or the exten- 
sion of escheat, and (2) that which concerns itself with the 
effect on the diffusion of wealth. Regarding the tax as a 
fiscal imposition, it may be considered either as a fee or as 
a tax — as a payment in return for benefits received, or as 
a public contribution according to the ability of the tax payer. 
Each of these two conceptions, again, may be supported by 
either of three different arguments. The payment may be re- 
garded as (3) a return for government services in general, or 
(4) for special services connected with the system of inherit- 
ance and bequest, according to the value of the service to the 
individual, or (5) as a means of defraying the cost of probate 
courts ; and accordingly we have what may be called the part- 
nership, the value of service and the cost of service arguments. 
Leaving the matter of individual benefit out of consideration 
altogether, the inheritance tax may be explained as (6) a pay- 
ment of back taxes evaded during life, (7) a property tax paid 
in a lump sum once in a lifetime, or (8) a tax on a particular 
form of accidental income. Let us briefly consider these eight 
theories in order. 

I. The abolition of intestate inheritance as to all but the 
nearest relatives has been advocated by writers of the most 
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diverse economic views. Bentham, Enfantin and Bluntschli may 
be cited as representative examples. The operation of intestate 
inheritance between distant relatives is justly attacked as irra- 
tional and useless. In modern times the family consciousness 
extends scarcely further than to cousins-german, and there is 
no good reason for extending rights of inheritance to the more 
remote degrees of relationship. But since it is difficult to fix a 
precise point at which they should cease altogether, it is perhaps 
more equitable to take away these rights from some relatives 
only in part, by an inheritance tax graduated according to rela- 
tionship and rising to a high percentage in the case of distant 
relatives. Even Bentham, who refused the name of taxation to 
his system, practically proposed a tax graduated according to 
relationship : direct heirs were to be exempt ; grandparents, 
uncles and aunts were to pay one-half ; and from more distant 
relatives in case of intestacy the state was to take the whole. 

This argument for the inheritance tax applies primarily to 
cases of intestacy; yet such a limitation of intestate inheritance 
might well be accompanied by a corresponding limitation of be- 
quest, and necessarily would be if the purpose of the measure 
were at all fiscal. 

2. As the devolution of property may be restricted in one 
direction by an inheritance tax graduated according to relation- 
ship, so it may be limited as to amount by a. progressive 
inheritance tax. It has sometimes been proposed to set an 
absolute limit to the amount which any person may acquire by 
inheritance or bequest, in order to prevent the perpetuation of 
immense fortunes. Such a measure was proposed by John 
Stuart Mill, and only a few years ago a bill to limit inheritances 
and bequests to $500,000 in the case of direct heirs and 
$100,000 in other cases was introduced in the Illinois legisla- 
ture, on the recommendation of a special committee of the 
Illinois Bar Association. The limitation of inheritance in some 
such way as this has been so frequently proposed of late that 
it must be regarded as at least a possibility of the future. If 
it is to be realized, it would better be by means of a progressive 
inheritance tax; for it would be less arbitrary to adopt such a 
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graduated scale than to fix a point up to which inheritance and 
bequest might operate without limitation, and at which they 
should abruptly cease. If the amount which may be acquired 
by one person from the estate of another is to be limited abso- 
lutely, the tax must rise to one hundred per cent of the excess 
over a certain amount ; but this is not necessary in order that the 
tax may operate to some extent as a limitation of inheritance. 
Any progressive inheritance tax will diminish large inheritances 
by a greater proportion than small ones, and if the progression 
is made to depend upon the size of the separate shares rather 
than that of the whole estate, it will tend to diffuse wealth in 
another way also, by encouraging the division of estates. It is 
plain that in order to act as a limitation on the amount of in- 
heritances the tax must be progressive, or at least small 
amounts must be exempt, for otherwise large amounts would 
be diminished by no greater a percentage than small ones. 
Where the matter of the limitation of inheritance is involved, the 
question of progression in the inheritance tax is quite distinct 
from the question of progressive taxation in general; and this 
is doubtless one reason why many writers have considered in- 
heritances a peculiarly fit subject for progressive taxation. 
John Stuart Mill, for example, wrote on this point as follows: 

I conceive that inheritances and legacies exceeding a certain 
amount are highly proper subjects for taxation : and that the 
revenue from them should be as great as it can be made without 
giving rise to evasions, by donation inter vivos or concealment of 
property, such as it would be impossible adequately to check. The 
principle of graduation (as it is called), that is, of levying a larger 
percentage on a larger sum, though its application to general taxation 
would be in my opinion objectionable, seems to me both just and 
expedient as applied to legacy and inheritance duties. 

The basis upon which this opinion rests is not altogether 
clear. The reasons here given are really reasons for high rates 
rather than for progressive rates. But a few sentences before 
the passage just quoted, Mill let fall a remark which shows that 
the limitation of inheritance as to amount, which he expressly 
advocated in another place, was in his mind also in this con- 
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nection. " It is not the fortunes which are earned," he said, 
" but those which are unearned, that it is for the public good 
to put under limitation." Moreover, he referred in the same 
paragraph to his proposal to limit inheritances absolutely. 

Whether inheritance should be limited as to amount is a 
fairly debatable question, on both sides of which there is much 
room for argument. If property is to be regarded as belonging 
to the family as a whole rather than to the individual members, 
unlimited inheritance within the family follows as a necessary 
consequence. But the right of inheritance within the family 
is already greatly restricted by an unlimited freedom of bequest ; 
a system of law which recognizes no Pflichttheilsrecht or portion 
Ugitime cannot be said to rest upon the family idea of property. 
Our whole system of inheritance seems to be contrived not so 
much to secure any rights to the surviving family, as to carry 
out the supposed wishes of the deceased. Sir Henry Maine 
has shown that bequest was first introduced into the Roman 
law not as a limitation upon inheritance, but as a means of pro- 
tecting the rights of the real family against the artificial dis- 
tinctions of the Roman family law, and to provide heirs where 
there were no immediate relatives. The original reason for 
the power of bequest, then, has disappeared; but the common 
law recognizes it to such an unlimited extent that it has come 
to be considered by many as almost a natural right. Surrogate 
Ransom, of New York, writes of "the absolute right both in 
morals and in law of a man to dispose of all his property" by 
will; and adds: "His right to so dispose of his property is as 
certain and sacred as his right to dispose of it by sale or gift 
during his life." As a statement of the common law rule, this 
is true enough, and it is doubtless a useful principle in deciding 
contested will cases ; but it is by no means so clear that it will 
withstand criticism as an ethical principle. Nor is it now ab- 
solutely true as a statement of law, even in America. A recent 
Wisconsin statute, 1 for example, limits the freedom of bequest 
in a very marked degree by prescribing that no person leaving 
a widow, child or parent shall bequeath more than half his 

1 Laws of 1891, chap. 359. 
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estate to any benevolent, charitable, literary, scientific, religious 
or missionary society. From this it would be only another step 
to make the prohibition apply to bequests to individuals as well, 
preventing the disinheritance of children altogether. 

Of the two institutions, inheritance and bequest, inheritance 
is the older historically, and seems to have the better reason 
for its existence. Its basis is found in the fundamental facts 
of family life, and in the duty of support which the father owes 
his children. It does not follow, however, that even the right 
of inheritance within the family should be unlimited. The 
duties of a father to his children include support during child- 
hood and a suitable education and start in life; but no rule of 
morals requires the father to leave his children wealthy if he 
happens to be wealthy himself. It may be better for them in 
every way to be left with only a moderate amount of property. 
The inheritance of a large fortune may prove an encouragement 
to idleness rather than an incentive to industry, and may result 
in injury both to the heir and to society. It may have been 
some such thoughts as these which led to Montesquieu's 
remark: "La loi naturelle ordonne aux peres de nourrir leurs 
enfants, mais il n'oblige pas de les faire heritiers." 

The diffusion-of-wealth argument shows a nearer approach 
to socialistic tendencies than any other argument for the 
inheritance tax. It is the argument of the Nationalists, but it 
is also the argument of Mr. Andrew Carnegie when he favors 
a progressive inheritance tax rising as high as fifty per cent. 
In The New Nation Mr. Edward Bellamy carries this argument 
so far that he is not willing to permit any graduation except 
according to amount ; he denounces the graduation according 
to relationship as absurd and vicious, and expresses the belief 
" that the drastic application of the inheritance tax is event- 
ually to be one of the most efficacious instruments in preparing 
the way for economic equality." But such utterances on the 
part of socialists must not be allowed to create the impression 
that the limitation of inheritance by a progressive inheritance 
tax is essentially a socialistic measure. Inheritance and bequest 
are not only not natural rights, but they are not even neces- 
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sary consequences of the right of private property. The right 
to enjoy property during life does not necessarily imply the 
right to direct its disposition after death, or the right to have 
it passed on to one's kindred by the operation of the intestate 
law. Any idea that the limitation of inheritance is socialistic, 
or destructive of the right of private property, should be 
banished from the mind, and the question how far rights of 
inheritance and bequest should extend, and how far they should 
be limited by inheritance taxes or otherwise, should be decided 
solely by considerations of social necessity and expediency. 

3. Under the benefits theory of taxation the inheritance tax 
has been explained as a payment in return for the various 
services rendered by the state. Eschenbach pictures the state 
as a silent partner in the business of each citizen, without 
whose aid and protection it would be impossible to transact 
business or to accumulate wealth; when the partnership is 
dissolved by death, the silent partner, the state, is entitled to a 
share of the capital. Stated in this form, the argument seems 
rather fanciful ; but in its essence it is simply a statement of 
the intimate relations which exist between the individual and 
the state, and of the manifold useful offices performed by 
government, which may be conceived to give the state a better 
claim to the property of a decedent than can be advanced 
by any individual who was of no assistance to the owner in 
acquiring it. This argument will not justify graduation accord- 
ing to relationship. It will result in progressive, proportional or 
regressive rates, according to the view which may be taken of 
the relative importance of governmental action to the rich and 
to the poor. The argument is in reality not so much a justifi- 
cation of any particular kind of tax as of taxation in general. 

4. The inheritance tax is sometimes considered as a pay- 
ment, not for the benefits of government in general, but for a 
particular service connected with the institution of inheritance 
or bequest. It is argued that since these privileges are 
conferred by positive law, those who benefit by them owe 
something to the state in return for the legal regulations 
which give them the right to the property of another after his 
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death, for the proceedings necessary to put them in possession, 
and for the protection of the property in the meantime, when 
it would be especially liable to unlawful depredation. Leroy- 
Beaulieu compares the tax to an insurance premium, but the 
analogy is not perfect, for it is not the function of government 
to make good losses, but to prevent them. 

This theory will justify graduation according to relationship, 
since there is some degree of probability that property might 
be transmitted in the direct line in a given case even if there 
were no laws of inheritance; the state may therefore be said 
to render a greater service when property goes to distant 
relatives, or strangers in blood, than when it is simply handed 
down from father to son. Other things being equal, the value 
of the service to the individual is in proportion to the value of 
the property received ; but the absolute amount which ought to 
be paid in accordance with this theory would be difficult 
to determine. In the case of a distant relative it would be 
nearly the whole amount of the inheritance, because there is 
very little probability that a distant relative would obtain the 
property without the aid of the state. 

5. The cost-of-service theory considers the expense of the 
governmental action rather than its value to the individual. It 
is no more than fair that the cost of probate courts should be 
defrayed, in large part at least, by those who receive the chief 
benefits from them. This argument has been neglected by 
writers on the subject, but its influence may be plainly seen in 
the legislation of several American commonwealths, notably 
New Hampshire, Minnesota, Wisconsin and Illinois, where 
light inheritance taxes have been imposed for the express 
purpose of defraying the expenses of probate courts. A tax 
levied according to cost of service should be regressive, or 
perhaps even the same for estates of all values; it should be 
moderate in amount, and should not discriminate between 
different degrees of relationship. As a matter of fact, the 
taxes in the commonwealths mentioned above have never been 
more than one per cent, and in most cases considerably less; 
and in Wisconsin the rates were slightly regressive. 



No. 3.] THE INHERITANCE TAX. 433 

6. Leaving the services of government out of consideration, 
the inheritance tax may' be regarded as a payment of the taxes 
evaded by property-owners during their lives. Graduation 
according to relationship cannot be justified from this point of 
view, because the tax is regarded as being paid by the decedent 
and not by the heir. Progression is a logical outcome of this 
theory, for since large fortunes escape their just share of 
taxation more easily than small ones, a progressive inheritance 
tax will operate to produce a rough sort of justice between rich 
and poor. Considered solely with reference to justice between 
individuals, the back-taxes theory is not very satisfactory, 
because the inheritance tax bears no necessary relation to the 
amount of taxes evaded in individual cases, unless there is a tax 
which is so universally and uniformly evaded as to be practically 
a dead letter. In such a case the back-taxes theory shades into 
the one which follows. 

7. The tax may better be regarded as in lieu not of taxes 
which have been evaded, but of taxes which were not imposed; 
that is, as a property tax, or as Bastable suggests, a capitalized 
income tax, paid once in a generation instead of once a year. 
It is paid after the death of the tax-payer, and hence at the 
time most convenient for him; or it may be regarded as being 
paid by the heir in advance. The burden of annual taxes may 
be expected to be lightened when an inheritance tax is intro- 
duced, and hence the latter is not an additional burden, but 
only a method of levying part of the property or income tax. 
This appears clearly when the inheritance tax is not made 
applicable to all property, but only to those particular forms of 
property which it is not practicable to tax in any other way — 
which can be found and assessed only when passing through 
the probate court. According to this theory the tax must not 
be graduated according to relationship, because it simply takes 
the place of another tax which is not so graduated. Whether 
the rates should be proportional or progressive will depend upon 
the general tax policy of the government. 

A consideration which has been strongly urged in favor of 
the inheritance tax in Germanv is that, when levied in con- 
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junction with the income tax, its effect will be to increase the 
burden on income from property as compared with income from 
labor. This is a characteristic of the property tax also ; indeed, 
from this point of view the inheritance tax is regarded as a 
variety of the property tax. 

8. The accidental-income argument rests upon the fortuitous 
nature of acquisitions by inheritance and bequest. They are 
sudden and perhaps unexpected accretions of property without 
labor on the part of the heir, and manifestly increase his ability 
to pay taxes. Theoretically, his annual property tax will be 
increased by the possession of this added wealth, but in the 
case of personal property this cannot be depended upon. It is 
conceivable that where there is an income tax, inheritances 
might be taxed as income; but on account of their accidental 
or gratuitous nature it seems more just to subject them to a 
distinct tax greater in amount than the income tax, or in 
addition to the property tax. It is not true in every case, 
however, that the inheritance of property indicates a real 
increase of tax-paying ability. As Adam Smith clearly pointed 
out, the death of the head of a family may be a positive 
economic loss to the wife and children who lived in the same 
house with him, enjoyed the use of his property during his life 
and were dependent upon his personal exertions for their 
support. But if his income was from property instead of labor, 
his death will make little difference in the family income. If 
the income was wholly from interest, the economic condition 
of the family will be somewhat improved, for the income will 
remain the same, and the necessary expenditure will be 
diminished by the death of one member. The extraordinary 
expenditure incident to the burial will probably be more than 
covered by the life insurance. If the income was from profits, 
the family income may be either increased or diminished, 
according to the changes in the employment of the capital 
which may be made as a result of the owner's death. But in 
any case where property goes to collateral relatives, or even to 
self-supporting adult children, there is a distinct increase of 
tax-paying ability; and the more distant the relationship, the 
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more truly may the acquisition be said to be accidental. This 
consideration logically results in graduation according to 
relationship, the widow and minor children either being exempt 
altogether or exempt on a moderate amount and lightly taxed 
on the remainder. Adult sons and daughters may well be taxed 
somewhat more heavily. Progression may be justified by the 
accidental-income argument, since according to the theory of 
value, the final utility of a given decrement or tax decreases 
as the amount of the inheritance increases. The principle 
of ability indicates that when the tax is regarded as being 
paid by the heirs and not by the decedent, the exemptions 
(and if the rates are progressive, the progression also) should 
be controlled by the size of the separate shares rather than 
by that of the whole estate. It is clear that the size of the 
estate as a whole makes little difference to the individual heirs 
except as it affects the size of their several portions. By the 
application of this principle in the case of direct inheritances, 
the effect of the size of the family upon faculty can be 
practically recognized, as it probably can be in no other form 
of taxation. 

The amount of property acquired by inheritance and bequest 
cannot be said to be a perfect criterion of faculty, and hence 
the inheritance tax would not be defensible as the sole mode of 
taxation ; but there is no one perfect criterion of faculty, and 
the inheritance tax is useful as one mode of getting at the 
ability of tax-payers. On the whole, the accidental-income 
theory is perhaps the most satisfactory explanation of in- 
heritance taxes as they actually exist. 

It remains to consider what is commonly known as the 
theory of state co-heirship. Bluntschli, in proposing heavy 
inheritance taxes graduated according to relationship, and the 
abolition of inheritance and bequest between persons not 
descended from the same great-grandparents, conceived the 
state and local political units as co-heirs with individuals. The 
expression has been adopted by many German writers, and by 
Professor Ely in America. Some of the Germans are so fond 
of the term that they apply the name staatliches Miterbrecht to 
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any theory of the limitation of inheritance. Thus Kriiger 
cites Bentham as the chief representative of the theory of state 
co-heirship, although Bentham himself made no use of that 
expression. His plan was to abolish intestate inheritance ex- 
cept between immediate relatives, to restrict the power of 
bequest of testators having no direct heirs, and to give the 
state a part of the property of decedents in certain cases. He 
called the system which he proposed an extension of escheat, 
and based it not upon any right of inheritance in the state, but 
upon the absence of any reason for the operation of intestate 
inheritance between individuals not closely related. It is there- 
fore a mistake to call Bentham a representative of the theory 
of state co-heirship. But later writers have combined with his 
argument the thought which lies at the basis of the partnership 
argument, and have urged that the state should inherit property 
from individuals because of what it does for them during their 
lives. The state is sometimes represented as a larger family; 
according to Umpfenbach, the bond of kinship between distant 
relatives loses itself in the whole nation, which therefore in- 
herits the property of individuals as the family inherits the 
property of its members. Such expressions as these, however, 
must be regarded as metaphorical rather than scientific. The 
state may acquire property by escheat, but not by inheritance. 
Inheritance implies kinship, and the modern state is not a 
genetic association. The representation of the state as co- 
heir is either a mere figure of speech (and as such it is as old 
as Pliny) or else it results from a confusion of inheritance and 
escheat. Inheritance is not a matter of public law; it is for 
private law to prescribe how far inheritance shall be permitted 
between individuals, and for public law to ordain that where 
inheritance ends escheat shall begin. 

The courts have frequently attempted to define the nature 
of inheritance taxes, but their deliverances on the subject do 
not agree. The United States Supreme Court decided that a 
tax which Louisiana formerly levied on foreign heirs was an 
exercise of the state's power of regulating inheritance and 
bequest. As a matter of fact, the law appeared on the statute- 
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book under the title " Successions," as well as under " Revenue." 
The inheritance taxes levied by the general government during 
the Civil War manifestly could not be explained as a regulation 
of inheritance; they were sustained as an exercise of the taxing 
power. The inheritance tax is sometimes regarded as a tax on 
the property itself, but the better and more prevalent view is 
that the subject of the tax is the devolution of the property, or 
the privilege of acquiring property by inheritance or bequest. 
Inheritance tax laws have been declared unconstitutional for 
particular reasons in Minnesota and Wisconsin, and in New 
Hampshire this mode of taxation was declared to be unequal 
and unjust. New Hampshire is the only state in which it has 
been held to be unconstitutional for reasons which apply to 
inheritance taxes in general; and it has often been declared 
not to conflict with the requirements of equality and uni- 
formity. 

At the present time the most important practical problem 
connected with the inheritance tax is the question of progres- 
sion. The introduction of progressive rates has been con- 
sidered within a few months by the legislatures of at least four 
or five commonwealths, and there is good reason to think that 
the progressive principle may soon be introduced in America. 
The experience of other countries shows that progressive in- 
heritance taxes are eminently practicable; they are also quite 
defensible in theory. The arguments for progressive taxation 
in general apply with full force, sometimes with added force, to 
the inheritance tax. 1 Considered in its relation* to the theory 
of value, the question of progression in the inheritance tax is 
simply a part of the question of progressive taxation in general 
The same may be said of progression regarded as a compensa- 
tion for the inequalities of fortune produced by governmental 
action. The special compensatory theory, which regards pro- 
gression in particular taxes as counterbalancing regression in 
other taxes, applies with special force to the inheritance tax 
considered as a composition for evaded taxes. Progression is a 

1 For a statement of the various arguments, see Seligman, " The Theory of 
Progressive Taxation," Political Science Quarterly, VIII, 220 (June, 1893). 
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necessary element in the diffusion-of-wealth and back-taxes 
theories of the inheritance tax, and viewed from the standpoint 
of the other theories the principles are much the same as in 
the consideration of taxation in general; and since progres- 
sion in general has a sound basis in theory and the inheritance 
tax has been found to be a practicable medium for the introduc- 
tion of the principle, there is every reason to welcome the de- 
velopment in this direction. 

Equity requires that the exempt amount should be deducted 
from the value of inheritances which are taxed, and the tax 
levied only on the excess; and that where the rates are 
progressive, the higher rates should not apply to the whole 
amount, but only to the excess over the next lower class in 
each case. Otherwise the tax will result in great inequalities, 
its effect in some cases being to make a larger inheritance 
actually less than a smaller one. It is contrary to all justice to 




exempt an inheritance of #9,950, for example, and to levy a tax 
of $100 on one fifty dollars larger, as is done in New York; 
or to take a tax of one per cent, or #99.50, in the first case, and 
one of two per cent on the whole amount, or #200, in the 
second case. The inequality of such a tax may be made to 
appear very clearly by a graphical representation. In the 
accompanying diagram any given distance on the horizontal 
line, measured from the point at which the oblique lines meet 
it, represents the amount of an inheritance, and the perpen- 
diculars erected at various points on that line represent the 
amount of the tax on an inheritance of the given amount. The 
oblique lines show the general effect of taxes levied at different 
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rates. The irregular heavy line represents a progressive tax in 
which each rate applies to the whole amount, while the lower 
heavy line represents a tax levied at the same percentages, 
but in which each rate applies only to the excess over the next 
lower class, and in which the exempt amount is deducted in 
every case. When mn is less than the difference between the 
two perpendiculars, the difference between the two taxes is 
absolutely greater than the difference between the two inheri- 
tances. The temptation to under-valuation in such a case will 
be irresistible. The only disadvantage of the mode of 
progression represented by the lower line, as compared with 
the other, is that, the rates remaining the same, the revenue 
will be less; but the same revenue can be obtained by simply 
increasing the rates, as indicated by the dotted line. This 
same reasoning applies to all progressive taxes, and to all taxes 
from which small amounts are exempt; but it applies with 
special force to the inheritance tax, because, the exemption 
being usually greater and the rates being often higher, the 
difference between the two kinds of progression is greater, and 
the inequality of the first kind is more marked. Hence it is 
not surprising that non-deduction of the exempt amount, which 
in the property tax is passed over in silence, should call forth 
protests when applied to the inheritance tax. Some of the 
strongest arguments which were advanced against particular 
inheritance tax laws in the discussions of last winter and spring 
were in reality arguments only against this very defect. This 
was the case in the Boston Herald's attack upon the Massa- 
chusetts law, and in the opposition of the Minneapolis Board of 
Trade to a proposed law in Minnesota. In Pennsylvania the 
proposal to introduce progressive rates, though it was vehemently 
denounced as socialistic, still excited scarcely more opposition 
than the proposal to exempt estates of less than $50,000 
without deducting that amount from the larger estates. The 
question is therefore one of great practical importance, although 
its theoretical solution is very simple. 

Interstate complications have given rise to some perplexing 
questions in connection with the inheritance tax as well as 
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with other forms of taxation. In theory, the inheritance tax 
leaves room for more such difficulties than any other tax, 
because the domicile or citizenship of both decedent and heir, 
and even of the executors and administrators, may be taken 
into consideration, as well as the location of the property; but 
the American practice is to consider only the domicile of the 
decedent and the situation of the property, so the problem is 
much the same as in the case of the property tax. Where real 
estate is concerned, the courts have ruled that the tax may be 
levied only where the property is situated; but personal 
property may be taxed either where it is situated or at the 
decedent's domicile. A few commonwealths levy the tax both 
on all property within the state and on the personal property of 
resident decedents, wherever situated; but the majority avoid 
double taxation by taxing only property within the state, 
of whatever kind. This seems to be the best solution of 
the problem which can be reached without interstate agree- 
ment. 

In some countries the inheritance tax is accompanied by a 
tax on gifts inter vivos, partly for the purpose of preventing 
evasion; but in America it has been found sufficient for this 
purpose to make the inheritance tax applicable to gifts made to 
take effect at death. Some European countries also levy 
special taxes on the property of corporations, in lieu of the 
inheritance taxes paid by individuals. It may perhaps be consid- 
ered that the immortality conferred upon corporations is 
analogous to the privilege of inheritance, and justifies a similar 
tax; but such taxes probably result rather from regarding the 
inheritance tax as a tax on property, which should therefore be 
paid on all property, whether it changes hands or not. But 
justice does not require a special tax on corporations in lieu of 
the inheritance tax, because the stock and bonds of business 
corporations become subject to the inheritance tax on the death 
of their owners, while most other corporations, such as benevo- 
lent, scientific and religious societies, are often as a matter of 
public policy exempted even from the inheritance tax on 
property bequeathed to them. 



No. 3-] THE INHERITANCE TAX. 441 

It has frequently been proposed to set aside the proceeds of 
the inheritance tax for benevolent or educational purposes. 
Such proposals probably result from regarding the tax as a 
social rather than a purely fiscal measure. Bluntschli's 
suggestions have influenced the legislation of several Swiss 
cantons in this regard, and similar provisions have sometimes 
been made in the laws of other countries. It is interesting to 
note that the vicesima hereditatium, the earliest inheritance 
tax of which we have any definite knowledge, was established 
by Augustus for the purpose of pensioning the veterans of the 
Roman army; while some of the most recently established 
inheritance taxes, in Ontario, Nova Scotia and California, are 
for charitable and educational purposes. The progressive 
direct inheritance tax recently proposed in Pennsylvania was 
originally intended to create a state charity fund. 

The classical objection to the inheritance tax, urged by 
Adam Smith and Ricardo, is that it is a tax on capital. This 
objection has also been applied to the property- tax; but the 
inheritance tax is perhaps more likely to be paid out of capital 
than an annual property tax. It has been pointed out, however, 
by Mill, and more recently by Leroy-Beaulieu, that whether a tax 
will be paid out of capital or out of income depends not so 
much upon the mode of taxation as upon the amount of the tax 
and the time allowed for payment. And even if the tax is paid 
out of capital in a given case, it does not follow that there will 
be any diminution of the national capital. Over against the 
objection that the tax will be paid out of capital there are two 
counter arguments: first, that being levied only when the 
tax payer has just received a mass of property, it is easily and 
conveniently paid ; and second, that by diminishing large 
fortunes it tends to bring about a more equitable distribution 
of wealth. This second argument will of course apply only 
when the tax is progressive, or when small amounts are exempt. 

Adam Smith also charged the inheritance tax with violating 
his canon of equality, " the frequency of transference not being 
always equal in property of equal value." It has been suggested 
that this cause of inequality will operate in the long run 



442 POLITICAL SCIENCE QUARTERLY. [Vol. VIII. 

between families, because of hereditary differences in longevity. 
This objection can be sustained only by regarding the 
inheritance tax as a property tax paid once in a lifetime. If 
the tax is considered as a limitation of inheritance, or as a fee, 
or as a tax resting upon the increased tax-paying ability of the 
heir, there is no inequality in exacting it as often as the 
devolution occurs. The tax may be paid at unequal intervals, 
but it is paid each time by a different person, and as a result of 
a new transfer. In the case of collateral inheritance it obviously 
makes little difference to the heir whether the property has 
changed owners within a few months or remained in the same 
hands for half a century. Where the property remains in the 
same family and may be regarded as belonging to the family 
in common, it is true that a frequently recurring inheritance 
tax might prove oppressive; yet this is an argument rather for 
the exemption or light taxation of direct heirs than for any 
discrimination according to the intervals at which the devo- 
lutions occur. However, it is sometimes attempted to avoid 
the supposed inequality by exempting the second devolution of 
the same property within a given period. The Chilean law 
makes the period ten years; in Italy it is only four months. 
As another way out of the difficulty, Leroy-Beaulieu commends 
the English method of reckoning the succession duty according 
to the successor's expectation of life; but this results in a 
heavier taxation of minors than of adults, which in the 
case of direct heirs, at least, is contrary to the principle of 
faculty. It is better to consider the time since the last 
devolution rather than the probable interval before the next one. 

The objection of double taxation, which is sometimes urged 
against the inheritance tax, also rests upon the assumption 
that it is of the same nature as the property tax. Even grant- 
ing the premise, the objection is little more than a play upon 
words. Double taxation, in the proper sense of the term, 
implies inequality of taxation ; and it is not unequal or double 
taxation to tax property both at regular intervals and also 
whenever its owner dies, unless one or the other of these 
forms of taxation is unequal of itself. 

When the provisions of existing inheritance tax laws are 
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considered, the absurdity of the cry that this is "a tax on 
widows and orphans" is easily perceived. In America, at 
least, whenever the tax applies to widows and orphans at all, 
the possibility of oppression is precluded by light rates and 
generous exemptions. 

It is sometimes objected that the inheritance tax will drive 
away capital and discourage industry and thrift. These objec- 
tions really apply less to the inheritance tax than to almost 
any other form of taxation. The deterrent effect of a tax to 
be paid only after death is not to be compared with that of a 
tax which must be paid every year. The inheritance tax is a 
less discouragement to industry than an income tax ; it is a 
less discouragement to thrift than a property tax ; and no tax 
which can be levied upon movable wealth will have less effect 
in driving away capital. 

The inheritance tax has been denounced as confiscation, 
extortion and a dangerous step toward communism. This is 
declamation rather than argument, and it is a sufficient answer 
to point to the numerous theories by which the tax may be 
explained from the standpoint of pure finance. The inherit- 
ance tax is no more confiscation or extortion than any other 
tax ; if it appears so, it is because it is unfamiliar, just as the 
introduction of a property tax where it is a novelty has some- 
times been thought to be a step toward confiscation. 

There is no valid objection to the inheritance tax as a part of 
the fiscal system. In practice it has been found to work well, 
being difficult to evade and yielding large amounts of revenue 
without injurious results. The experience of New York and 
other states shows that the inheritance tax and a system of 
corporation taxes could in most cases be made to pay all com- 
monwealth expenses, leaving all taxes on property to the local 
political divisions. 

The inheritance tax is found in nearly all the highly civilized 
countries of the world, but the laws vary greatly in their 
provisions. 1 Progressive rates are found only in the United 

1 For a description of these in some detail see my monograph, The Inheritance 
Tax. Columbia College Studies in History, Economics and Public Law, vol. 
iv, no. 2. 
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Kingdom, Australasia, a few cantons of Switzerland and two 
provinces of Canada. In all these places the rates are also 
high, and the tax forms an important source of revenue. 
These facts seem to indicate that democratic countries are 
the principal home of highly developed inheritance taxes, 
though the United States has thus far been an exception to 
the rule. Here this form of taxation dates from 1826, when 
it was first introduced in Pennsylvania. It is now found in 
Maine, Massachusetts, Connecticut, New York, Pennsylvania, 
New Jersey, Delaware, Maryland, West Virginia, Tennessee, 
Ohio, Michigan and California. The rate for collateral relatives 
is in most cases five per cent, but in Maine, Maryland and 
West Virginia it is only two and one-half per cent, in Ohio 
three and one-half per cent, and in Delaware the tax now 
applies only to strangers in blood. New York and Michigan 
are the only commonwealths in which the tax applies to direct 
heirs ; there they are taxed only on personal property, and the 
rate is only one per cent. There are approximately propor- 
tional probate fees in Cook County, Illinois, and in Vermont, 
amounting respectively to about one mill and two-fifths of a 
mill on the dollar, and Virginia has a similar fee which is 
called a tax. The inheritance tax has been rapidly increasing 
in importance in the past few years, and it is a significant fact 
that of the thirteen commonwealths in which it now exists four 
adopted it at the legislative sessions of 1893. Within the past 
twelve months, also, bills to introduce or extend the inheritance 
tax have failed of passage in Vermont, Nebraska, Wisconsin 
and Pennsylvania ; the Nebraska bill proposed a radically pro- 
gressive tax, and the Pennsylvania bill called for a progressive 
tax on direct heirs. In Minnesota the last legislature proposed 
a constitutional amendment permitting such a tax, in order to 
make sure of its legality. It is evident that the popularity of 
the inheritance tax is on the increase, and it seems not im- 
probable that before many years this mode of taxation may be 
well nigh universal in America. 

Max West. 



